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IN THE 
United States Court of Appeals 


For THE DistRIcT OF COLUMBIA CIRCUIT 


No. 15673 


ATLAS LIFE INSURANCE COMPANY 
Appellant 


v. 


BOYD STEWART LEEDOM, et al., Individually 
and as Chairman and Members of the 
NATIONAL LABOR RELATIONS BOARD 
Appellees 


BRIEF OF APPELLANT AND JOINT APPENDIX 


1. 
STATEMENT OF QUESTIONS PRESENTED 


The primary question is whether the Appellees (whether 
acting officially or individually) before making any investigation 
of any question affecting commerce concerning the representation 
of employees must conduct a hearing under 9 (h) of 29 U. S.C. 
159 et seq, hereinafter referred to as the Act, to determine if 
there has been compliance therewith by the filing of the non- 
communist affidavits, or can the Board determine the fact of 
such compliance administratively, without a hearing, that is with- 
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out notice to the employer or opportunity to take part and there- 


after deny an employer the right to raise the issue in a represen- 


tation hearing conducted by the Board. 


Ih. 
JURISDICTIONAL STATEMENT 


The District Court of the District of Columbia had jurisdic- 
tion of the issue raised before it by virtue of 28 U. S. C. Sec. 
1337 (Leedom v. Kyne, 358 U. S. 184) because the acts done 
by and the certificate of representation issued by Appellees (of- 
ficially or individually) were in violation of 9 (h) of the Act 


and therefore in excess of their jurisdiction. 


UW. 
STATEMENT OF CASE 


Building Service Employees International Union, Local 245 
A. F. L.- CI. O,, filed its petition with the Board (JA 6-8) 
seeking certification as the representative of a substantial number 
of employees of Appellant for the purposes of collective bar- 
gaining, pursuant to 9 (a) and (c) of the Act. 


Notice of Representation Hearing was given to Appellant 
wherein it was stated that “it appearing that a question affecting 
commerce has arisen concerning the representation of employees 
described by such Petition” a hearing would be conducted at a 
stated place and time (JA 9). 
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A hearing was conducted at the place and time stated 
(JA 14-24). Appellant appeared and participated (JA 14-24). 
At this hearing (JA 22-23) appellant raised the question whether 
petitioner had complied with 9 (f), (g) and (hb) of the Act. 
The Board ruled (JA 23) this is a matter for administrative 


determination and “we will not go into them at this time”. 


The hearing was followed by a Decision and Direction of 


Election. In this Decision and Direction of Election it was ex- 
pressly found that the adequacy of compliance was an administra- 
tive matter not cognizable at the hearing. It was also stated Ap- 
pellees were presently administratively satisfied that petitioner 
was in compliance. (JA 1). 


Following an election, a Certification of Representatives was 
issued (JA 12) by which it was “certified that Local 245, 
B. S. E. I. U. has been designated and selected by a majority of 
the employees * * * as their representative for the purposes of 
collective bargaining * * *”, 


Appellant then filed an action in the United States District 
Court for the District of Columbia against the members of the 
Board individually and against the Board questioning the validity 
of the Certification of Representatives on various grounds, among 
them was the allegation that Defendants had violated Sec. 9 
(h) of the Act by regarding the duty to ascertain before making 
an investigation of the issue raised by 9 (c) as administrative 
only and by refusing to receive evidence on the point at the 
hearing. (JA 2-5). See also (JA 10-footnote 3). 
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Appellees filed a combined motion for two purposes: one to 
dismiss because, 

(1) the court lacks jurisdiction, and 

(2) the complaint fails to state a claim warranting relief, 
and for summary judgment. (JA 25). 

January 11, 1960, an order in the nature of a final judgment 
was entered dismissing Appellant’s complaint because there was 
a remedy under the Act, and jurisdiction of the action was lacking. 
(JA 26). Notice of Appeal (JA 26-27) and Bond for Costs 
on Appeal were duly filed (JA 27-28). 


STATUTES INVOLVED 


29 U. S. C. Secs. 151-161, and in particular Sec. 159 (h) 
reading: 


“No investigation shall be made by the Board of any 
question affecting commerce concerning the representation 
of empioyees, raised by a labor organization under subsec- 
tion (c) of this section, [no petition under section 9 (e) 
(1) shall be entertained,} and no complaint shall be issued 
pursuant to a charge made by a labor organization under 
subsection (b) of section 10, unless there is on file with 
the Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by each officer of such 
labor organization and the officers of any national or inter- 
national labor organization of which it is an affiliate or 
constituent unit that he is not a member of the Communist 
Party or affiliated with such party, and that he does not 
believe in, and is not a member of or supports any organiza- 
tion that believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or unconsti- 
tutional methods. The provisions of section 35 A of the 
Criminal Code shall be applicable in respect to such af- 
fidavits.” 


p) 


STATEMENT OF POINTS 
The statement of points on which Appellant relies is: 


1. The trial court erred in holding that Appellant is af- 
forded an adequate remedy under the National Labor Relations 
Act (Sections 9 (d), 10 (e) and (f) ). 


2. The trial court erred in holding that the National Labor 
Relations Board had jurisdiction of the subject matter of the 
action. 

3. The trial court erred in refusing to grant Appellant the 
relief sought in the trial court by holding upon the record and 
the law submitted that Appellant was not entitled to injunctive 
relief and that the National Labor Relations Board was acting 
legally and constitutionally and within its jurisdiction. 


ARGUMENT 


Section 9 (h) of the Act says in explicit terms “No in- 
vestigation” shall be made by the Board of any questions affecting 
commerce concerning “the representation of employees raised by 
a labor organization under subsection (c) of this section” unless 
there is on file with the Board currently executed affidavits of 


certain officers of the petitioning labor organization denying 
membership in the communist party and denying belief in its 
beliefs, teachings and practices. 


When the petition for certification or representatives in this 
came on for hearing, Appellant made an effort to inquire into 
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whether petitioners were in compliance with this statute. The 
effort to make such an issue at the hearing was rejected by the 
hearing examiner in this language: (JA 23) “Hearing Officer: 
‘Well sir, the requirements under 9 (f), (g) and (h) of the 
Act are an administrative determination and we will not go into 
them at this time.’” This was contrary to N. L. R. B. v. Highland 
Park, 341 U. S. 322, and N. L. R. B. v. Coca-Cola Co., 350 U. S. 
264. 


Thus no cognizance was taken at this hearing whether there 
was compliance, although the Act plainly says “No investigation 
shall be made” unless there is on file the prescribed affidavits and 
the cited cases above plainly say that such an issue can be 
tendered at hearing on complaint petitions. 


The recital, footnote 3, in the Decision and Direction of 
Election (JA 10) is twofold: (1) Appellant's (employer) con- 
tention as to the adequacy of compliance is an administrative 
matter not cognizable in the hearing then being conducted, and 
(2) the Appellees “are presently administratively satisfied” 
that petitioner is in compliance. 

Finding 3 of the Decision and Direction of Election 
(JA 11) determines that “A question affecting commerce exists 


concerning the representation of certain employees of employer 
within Section 9 (c) * * * of the Act.” 


It is obvious that this finding is based on facts not found 
in the record of this hearing. It is equally obvious that the facts 
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which satisfied Appellees administratively that there was com- 
pliance were obtained from sources not open to Appellant for 
consideration in this hearing, nor for inquiry or contest. When 
these facts became known to Appellees is likewise unknown. 


This record conclusively shows that no investigation in a 
judicial sense into the issue of compliance with 9 (h) has ever 
been made. Whatever investigation has been made was ex parte 
Appellant and either it is not binding on Appellant at all or it 


was subject to questioning by the Appellee at the hearing in 
which there was being heard a question affecting commerce con- 
cerning the representation of Appellant’s employees. N. L. R. B. 
v. Coca-Cola Co. (1956) 350 U. S. 264, 266, 267. 


In this latter case the precise issue was decided contrary to 
Appellees’ actions herein. At a hearing being conducted by the 
Board into a matter arising under 8 (a) (1) and 8 (a) (3) an 
issue was tendered that there was a question whether the petitioner 
there was in compliance with 9 (h) of the Act. There the Board 
refused cognizance to the issue on two grounds: “the compliance 
status of a union * * * is a matter for administrative determina- 
tion and is not one to be litigated in complaint or representation 
proceedings”: The Supreme Court said: 

“We granted certiorari because of the importance of 


the questions raised in the administration of the statute. 
350 U. S. 819, 100 L ed 733, 76 S Ct 49. 


These questions are two in number: (1) May an em- 
ployer, during the course of an unfair labor practice hearing, 
show that a labor organization has not complied with § 9 
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(h) and thereby establish the Board’s want of jurisdiction? 
(2) Assuming the answer to this question is ‘yes, is the 
Board’s construction of ‘officer’ in § 9—viz, ‘any person 
occupying a position identified as an office in the constitu- 
tion of the labor organization’ — proper? 29 CFR, 1955 
Supp, § 102.13. 


The Court of Appeals answered the first question in 
the affirmative upon the authority of N. L. R. B. v. Highland 
Park Mfg. Co., 341 U. S. 322, 95 L ed 969, 71 S Ce 758. 
In that case an employer, defendant in an unfair labor 
practice suit, challenged the Board’s interpretation of ‘na- 
tional or international labor organization’ in § 9 (h). The 
agency had read this language as not including labor federa- 
tions, ie, the A. F. L. or C. L. O. Therefore, it had not 

i affidavits from officers of these federations. 
Highland Park’s challenge was rejected by the Board under 
its then settled policy that the employer could not raise non- 
compliance with § 9 (h) as a bar to a proceeding on an 
unfair labor practice. The Court of Appeals held to the con- 
trary (CA 4th) 184 F. 2d 98, and we affirmed its decision.” 
(350 U. S. 266). 


Our contention is thar the fact of compliance or non-compliance is 
an issue that can be raised at a representation hearing as well as 
at a complaint hearing. It is not a fact issue which the Board may 
decide while excluding an employer from participating in the 


investigation at some stage. 


Appellees’ contention had been rejected in N. L. R. B. v. 
Highland Park (1950) 341 U. S. 322. The concluding language 
of the opinion in that case undoubtedly has led Appellees to con- 
tinue to determine this issue, whenever raised, in an adminis- 
trative manner on the theory that such an act was not in excess of 
its power or could be inquired into only in later judicial pro- 
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ceedings to enforce its orders. Must the inquiry be postponed 
until these are enforcement proceedings in a court under Sec. 
160 (e)? 


The preceding language in that opinion: 


“The further contention is advanced by the Board that 
the administrative determination that a petitioning labor 


statatory 

Board had resolved that question in favor of the labor organi- 
zations, a different question would be presented. But here 
there is no question of fact. While the C. L O. officers have 
since filed the affidavits, they were not on file at any time 
relevant to this proceeding. 


It would be strange indeed if the courts were com- 
pelled to enforce without inquiry an order which could only 
result from proceedings that, under the admitred facts, the 
Board was forbidden to conduct. The Board is a statutory 
agency and, when it is forbidden to investigate or entertain 
complaints in certain circumstances, its final order could 
hardly be valid.” 341 U. S. 325. 


should have been sufficient warning that this theory was un- 
tendable. The Board is forbidden to act until an investigation had 
been made by it, participated in by an employer or open to contest 
of the fact at a representation hearing. 


In the N. L. R. B. v. Coca-Cola Co. case, supra, the Board’s 
contention that the promptness with which it is admonished to 
hear and dispose of matters before it was a valid reason for as- 
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serting that compliance with 9 (h) should not be inquired into by 
it in representation hearings. This was rejected in the following 
language: 


“Much may be said for the claim that an employer should 
not be permitted to disrupt or delay complaint or representa- 
tion cases by raising questions respecting Sec. 9 (h). But 
after Highland Park the argument comes too late.” 


In N.L. R. B. v. Highland Park, supra, it was pointed out that the 
language of 9 (h) prohibited the Board doing certain acts 
until an investigation had been made. 


Earlier in the Coca-Cola Co. opinion the Court said: 


“The Board distinguishes Highland Park by suggesting 
that here the ‘employer seeks to question only the fact of 
compliance, as distinguished from the necessity of com- 
pliance.’ The genesis of this distinction comes from the fol- 
lowing in Highland Park: ‘If there were dispute as to 
whether the C. I. O. had filed the required affidavits or 
whether documents filed met the statutory requirements and 
the Board had resolved that question in favor of the labor 
organizations, a different question would be presented.’ 341 
U. S. 322, 325, 95 L ed 969, 977, 71 S Ct 758. The Board 
misconceives the significance of the passage. Both Highland 
Park and this case involve the scope of § 9 (h), the meaning 
to be derived from its language; neither case involves an 
inquiry into disputed facts, the situation referred to in High- 
land Park. Acceptance of a differentiation between these 
cases upon any such theory as that suggested by the Board 
would make of law too thin a dialetic enterprise.” 


Leedom v. Kyne, (1958) 358 U. S. 184 arises out of a 
representation proceeding. In Leedom the Board exceeded its 


power by doing something it was expressly forbidden to do in 
“shall not” terms. Likewise in this case. The resulting order was 
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held subject to the scrutiny by a district court concerning its 
legality under 28 U. S. C. 1337. It was pointed out that the Act 
(29 U. S. C. 151 et seq) does undertake to remove from the con- 
trol of the courts prior to enforcement proceedings all legal pro- 


ceedings before the Board within the power conferred on the 
Board but: “This Court cannot lightly infer that Congress does 
not intend judicial protection of rights it confers against agency 
action taken in excess of delegated powers.” 


The power of the Courts to judicially review acts of the 
Board in excess of its powers — acts that are plainly in violation 
of prohibitions imposed upon the Board by Congress — is ex- 
pressly sustained. 


From the cases cited it is clear (1) that the Board shall not 
make an investigation in a representation case until certain af- 
fidavits are on file; (2) that an employer may in a representation 
hearing question whether the petitioning labor organization is in 
compliance and the Board must take cognizance of the issue and 
hear it; (3) that the Board’s refusal to take cognizance of the issue 
and to hear it while conducting a representation hearing is un- 
lawful and (4) an employer deprived of the right to be heard on 
the tendered issue by such an unlawful refusal has thereby been 
injured, for the redress of which injury he may bring suit in a 
Federal District Court. The redress which he seeks is quite apart 
from a review of the acts of the Board afforded by the Act. 


12 


CONCLUSION 


The District Court of the District of Columbia erroneously 
concluded it lacked jurisdiction of this action. 
Respectfully submitted, 
DOERNER, STUART, MORELAND, 
CAMPBELL & SAUNDERS 

Harold C. Smart 

Harry D. Moreland 
1218 Atlas Life Building 
Tulsa, Oklahoma 


Astorneys for Appellant 
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Arias Lire Insurance CoMPANY, APPELLANT 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia 
granting appellees’ motion to dismiss appellant’s com- 
plaint (J.A. 2-5).*. The complaint seeks to have 
declared void a certification of collective bargaining 
representative made by the Board pursuant to Section 
9 of the National Labor Relations Act, as amended 
(61 Stat. 136, 29 U.S.C. 151 e¢ seg.). The jurisdiction 
of this Court is invoked under 28 U.S.C. 1291, 1294. 

1“J_A.” refers to the portion of the record printed as a joint 
appendix to the briefs in this case. 

(1) 
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COUNTEB-STATEMENT OF THE CASE 


The certification attacked by appellant here estab- 
lished Local 245, Building Service Employees’ Inter- 
national Union, as the bargaining representative for 
a group of maintenance employees in appellant’s of- 
fice building. Appellant’s complaint’ alleges that the 
representation proceeding leading to this certification 
was improper in that the Board decided administra- 
tively the question of whether the Union had complied 
with the filing requirements of Section 9 (f), (g) and 
(h) of the Act.* 

On January 11, 1960, the District Court entered an 
order granting appellees’ motion to dismiss the com- 
plaint on the ground that the Company was “‘af- 
forded an adequate remedy under the National Labor 
Relations Act (Sections 9(d), 10 (e) and (f)) and 


that jurisdiction of the subject matter * * * [was] 
accordingly lacking.”” (J.A. 26.) 


SUMMARY OF ARGUMENT 


I. The District Court correctly determined that it 
did not have jurisdiction in the present case. Assum- 
ing, arguendo, that appellant’s cause has merit and 
that the Board’s representation determination was 
improper, the Act provides appellant with an ade- 
quate, and therefore exclusive, remedy in Sections 9 

? Appellant apparently no longer urges two of the grounds of 
attack which were cited in its complaint, ie. the exercise of 
jurisdiction by the Board on the basis of an allegedly improper 
commerce standard, and the determination of the Board ex 
parte to hold a representation hearing (J.A. 3). 


2'These subsections have since been repealed. 73 Stat. 519, 
525, Section 201(d), September 14, 1959. 
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(d), 10 (e) and (f). These sections entitle the Com- 
pany to appellate court review of any Board order 
directing it to bargain with the certified Union. 

II. Moreover, district court review is unavailable 
here for the additional reason that ‘‘an essential re- 
quirement for invoking the District Court’s equity 
jurisdiction”’ is lacking, ‘‘namely, a showing that the 
Board violated a ‘clear and mandatory’ statutory 
prohibition. * * *’’ International Association of Tool 
Craftsmen, et al. v. Leedom, et al., — App. D.C. —, 
276 F. 2d 514, 516, quoting Leedom v. Kyne, 358 US. 
184, 188. 

Section 9 (h), the statutory provision cited by ap- 
pellant (Br. 4), makes no provision for the procedure 
to be followed in determining compliance with the fil- 
ing requirements of that section. Appellant’s attack 
on the Board’s procedure in determining compliance 
administratively is, therefore, based not on the terms 
of the statute, but on an alleged abuse of discretion. 
And it is settled that error in ‘‘the wide area of deter- 
minations which depend on the Board’s expertise and 
discretion’’ does not entitle a complainant to extraor- 
dinary district court review. Leedom v. Kyne, 101 
App. D.C. 398, 399, 249 F. 2d 490, 491, affirmed 358 
U.S. 184. 

ABGUMENT 

The District Court properly found itself without 
jurisdiction over the subject matter of appellant’s 
complaint. 
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L Appellant has an adequate statutory remedy under Sec- 
: tions 9 (d), 10 (e) and (f) of the Act 

Over 11 years ago, this Court-in Norris, Inc. V. 
NB.B.B.,:85 App. D.C. 106, 177 F. 2d 26, 27, set out 
the appropriate procedure for obtaining review of 
Board representation determinations under the stat- 
ute and affirmed a district court denial of relief to an 
employer seeking review through another channel. 
The:Court recently had occasion to reaffirm this po- 
sition in its decision -in Leedom et al. v. IBE.W., 
Local 108, No..15346, 15377, decided March 24, 1960, 
45 LRRM. 3005, 22006. In words equally applicable 
to the present case, this Court there stated: ‘‘* * * 
the. District Court was clearly correct in dismissing 
the Company’s suit on the ground that an adequate 
statutory review procedure is available. By refusing 
to bargain with * * * [the Union] the Company will 
incur. a §8. unfair labor practice charge, against 
which it may assert the illegality of the election as‘a 
defense. Judicial review of any adverse decision in 
such proceedings is authorized by § 10 (£) or 10 (e).”’ 

Because the statutory procedure affords plaintiff an 
adequate means for obtaining judicial review, there is 
no reason to infer a legislative intent to leave open 
any alternative avenue for challenging the Board’s 
action. On the contrary, there is every reason to view 
appellant’s action in the. District Court as exactly the 
type of proceeding which Congress sought to bar 
when in 1947 it rejected an amendment to the Act 
which would have provided for direct review of rep- 
resentation determinations. H.R. Conf. Rep. No. 510, 
80th Cong., Ist Sess., pp. 56-57, 1 Leg. History of 
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the Labor Management Relations. Act, pp. 560-561; 
93 Cong. Rec. 6602, 2 Leg. History of the Labor Man- 
agement Relations Act, p. 1342. For if review-were 
permitted at this stage, ‘““Delay would be piled upon 
delay, during which time collective bargaining would 
be suspended pending determination of the status of 
the bargaining agent .. . [with resulting] industrial 
strife.’? H.R. Rep. No. “245, 80th Cong., 1st Sess., p. 
94, 1 Leg. History of Labor Management. Relations 
Act, p. 385.. See Leedom v. Kyne, 358 U.S. 185, 191— 
194 (dissenting opinion of Mr. Justice Brennan) ; 
AF. of L. v. NIBB., 308 U.S. 401, 405-411; Fitz- 
gerald v. Douds, 167. F. 2d 714 716-717 (CA. 2); 
Madden v. Brotherhood and Union of Transit Em- 
ployees, 147 F. 2d 489, 443-444 (CA. 4). 


IL. The Board’s representation determination was not 


violative of the Act 


Appellant’s complaint suffers from a second juris- 
dictional infirmity. It does not allege that the Board 
acted contrary to the requirements of the statute, 1.¢., 
Section 9 (h). That section provided that the Board 
should not proceed on representation petitions or 
unfair labor practice charges of labor organizations 
which were not in compliance with the filing require- 
ments of the section. 

Appellant does not allege that the Union was not 
in compliance and accordingly cannot allege that the 
Board has violated the ‘‘ ‘clear and mandatory’ statu- 
tory prohibition” of Section 9 (hb). International 
Association of Tool Craftsmen, et al. v. Leedom, et al., 
—App. D.C. —, 276 F. 2d 514, 516, quoting Leedom v. 
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Kyne, 358 U.S. 184, 188. In the absence of any show- 
ing of “unlawful action by.the Board and resulting 
injury by way of departure from statutory require- 
ments or from due process” (Inland Empire Council 
v. Millis, 325 U.S. 697, 700), extraordinary district 
court review of the Board’s certification was properly 
found to be unavailable to appellant. International 
Association of Tool Craftsmen, et al. v. Leedom, et al., 
—App.. D.C. —, 276 F.2d 514, 516; DePratter v. 
Farmer, 98 App. D.C. ‘74, 232 F. 2d 74; National 
Biscuit Co. v. Leedom, 105 App. D.C. 117, 265 F. 2d 
101, certiorari denied 359 U.S. 1011. 

Moreover, the Board’s administrative determination 
of compliance in this case was entirely reasonable and 
proper. Although Section 9 (h), prior to its repeal 
(73 Stat. 519, 525, Section 201 (d), September 14, 
1959), provided that the filing of non-Communist 
affidavits by officers of the petitioning union was 
required before the Board might validly investigate 
the petition, the statute did not specify the manner.in 
which the determination of compliance with this sec- 
tion was to be made. In view of the delay which 
would have resulted from a consideration of collateral 
compliance issues within the proceedings themselves, 
the Board required that such issues be determined in 
separate administrative proceedings. And this method 
of determining compliance questions received judicial 
approval. See NV.L.B.B. v. Louisville Container Corp., 
209 F. 2d 654, 657 (C.A.6) ; N.L.B.B. v. Sharples Chemi- 
cals, Inc., 209 F. 2d 645, 649-651 (C.A. 6); and see 
NBRB.B. v. Wiltse, 188 F. 2d 917, 920-924 (C.A. 6), 
certiorari denied, 342 U.S. 859. 
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Appellant (Br. 6-11) cites two cases in which the 
Supreme Court held that the Board had improperly 
foreclosed litigation of compliance issues which had 
been properly raised before it: N.L.B.B. v. Highland 
Park Mfg. Co., 341 U.S. 322; NLRB. v. Coca-Cola 
Bottling Co., 350 U.S. 264. Neither case is in point 
here; in both, the fact that there had been no filing 
was uncontested; the only question was whether the 
Board had correctly interpreted certain statutory 
terms, t.c., “labor organization” and “‘officer,”” in de- 
termining that filmg was not required of the parties 
involved. ; 

Appellant here raises no question of statutory inter- 
pretation ; indeed it does not even allege that the Union 
has. failed to file ‘“‘the required affidavits” or that the 
“documents filed. [did‘not meet] the statutory require- 
ments.” NLRB: v. Highland Park Mfg. Co., 341 
U.S. at 325% The only basis for the claim that appel- 
lant was denied the right to litigate the compliance 
issue rests on a statement made by its counsel at the 
representation hearing: 
<The question of whether administrative determination of 
these issues would be improper was expressly reserved by the 
Supreme Court in its opinion in the Highland Park case. 341 
U.S. at 325, quoted in appellant’s brief at p. 9. It has since 
been determined, not only that the Board is not obligated, but 
that it is not permitted, to pass upon the truth or sufficiency 
as to form of the affidavits whose filing is required by this sec- 
tion. Leedom v. International Union of Mine, Mill and Smelter 
Workers, 352 U.S. 145, 150; Farmer v. International Fur and 
Leather Workers, 95 App. D.C. 178, 211 F. 2d 36, certiorari 


denied, 347 U.S. 948; VIRB. v. Puerto Rico Food Products 
Corp., 282 F. 2d 515, 519-520 (C.A. 1). 
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Mr. Morexanp. In making that stipulation ° 
I would like to reserve the point that we at this 
time did not know whether the organization has 
complied with the Act with respect to satisfy- 
ing the requirements of Congress concerning 
non-communist affidavits in the absence of com- 
munist influence in the labor organization, and 
we do reserve the right to question that either 
here or at any other place in the future that we 
may (J.A. 22). 

Thus, appellant now Soaks to challenge the suffi- 
ciency of compliance with Section 9 :(h) without ever 
having specifically alleged in what way compliance 
was deficient or, indeed, without alleging generally 
that it was deficient in any way. In so dog, appel- 
lant ignores the well-settled proposition that compli- 
ance is not a jurisdictional requirement, but merely 
goes to standing to maintain the. proceeding. See 
Victor Products Co. v. NLI.BB., 93 App. D.C. 56, 61, 
208 F. 2d 834, 839, and cases there cited at note 14; 
NDBBB. v. Vulcan Forging Co., 188 F. 2d 927, 929 
(C.A. 6); NLRB. v. I. F. Sales Co., 188 F..2d 917 
(C.A. 6). 

By simply averring its ignorance of compliance, 
appellant claims to have placed the General Counsel 
under an obligation to formally present in the hear- 
ing, as part of the affirmative case, proofs on this 
uncontested, nonjurisdictional issue. As this Court 
held in the Victor case, supra, the issue of compliance 
could not properly be raised in this manner, and the 
Board did not abuse its.discretion, under these cir- 


5 The stipulation provided that the Union was a labor organi- 
zation within the meaning of the Act. 
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cumstances, in determining the matter administra- 
tively. Finally, even assuming noncompliance by the 
Union, and even assuming procedural error by the 
Board, the Highland Park case, on which appellant 
relies, demonstrates that the proper route for review 
lies through the unfair labor practice proceeding 
(Point I above). 


coNcLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court dismissing 
the complaint should be affirmed. 
Sruart RoraMan, 
General Counsel, 
Domunick L. Manors, 
Associate General Counsel, 
Maxzce, Matiet-Prevost, 
Assistant General Counsel, 
Marion L. Gaorrin, 
Attorney, 
National Labor Relations Board. 
JUNE 1960. 
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Transcript of Proceedings 


Witnesses: 
J. Bennet Jones 
Donald L. McPeek 
Solmo Walters 


Motion to Dismiss the Complaint, or in the Alternative, 
to Enter Summary Judgment in Their Favor .... 


Order of January 11, 1960 
Notice of Appeal to the Court of Appeals 
Bond for Costs on Appeal 


IN THE 


United States Court of Appeals 


For THe District or Couumsia Circuit 
No, 15,673 


Attias Lire Insurance Company, Appellant, 


Vv. 


Boyrp Stewart Leepom, ET aw., Individually and as 
Chairman and Members of the Nationa Lasor 
Rexations Boarp, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


) 


ve 


(Filed May 26, 1959) 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action 1444-59 
Artas Lire Insurance Company, a Corporation, 
413 So. Boston, Tulsa, Okla., Plaintiff 
Vv. 


Boyp S. Leepvom, Purp Ray Ropeers, Jonn H. Fannina, 
Joseru A. JEeNKrNs, and STEPHEN S. Beay, individually 
and as chairman and members of and constituting 
National Labor Relations Board Methods, Defendants 


Complaint 
Actiox to DectarE Vom Certain Acts or N.L.R.B. 


Comes now Atlas Life Insurance Company, a Corpora- 
tion, Plaintiff above named, and for its cause of action 
against Defendants above named, and each of them, and 
states: 


J. Atlas Life Insurance Company is a Corporation 
organized and existing under the laws of the State of 
Oklahoma, with its office and principal place of business at 
Tulsa, Oklahoma. 


II. The Defendants above named and each of them are 
or purport to be members of and constituting the National 
Labor Relations Board, authorized and existing under and 
by virtue of appropriate acts of the Congress of the United 
States, with its principal office in Washington, D. C. 


III. Jurisdiction of the Court over the parties of the 
subject matter of this action arises under its original 
jurisdiction involving the statutes of the United States of 
America, and under a decision of the Supreme Court of 
the United States in Leedom v. Kynes, No. 14, October 
1958 Term, decided December 15, 1958. 
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IV. On November 5, 1958 there was filed with the 
National Labor Relations Board Case No. 16-RC-2432, the 
petition of Building Service Employees International 
Union, Local 3245, AFL-CIO, a copy of which petition is 
attached, hereto, marked ‘‘Exhibit A.” 


V. On December 5, 1958 defendants acting upon such 
petition issued Notice of Representation Hearing on 
December 12, 1958 at 10 a.m., in the Second Floor Court- 
room, U. S. Post Office Building, Tulsa, Oklahoma, a copy 
of which notice is hereto attached and marked ‘‘Exhibit 
B.”’ 


VI. On December 12, 1958, at the time and place specified 
in aforesaid notice, a hearing was held pursuant to which 
on February 19, 1959 defendants issued a Decision and 
Direction of Election, a copy of which is attached, hereto, 
marked ‘‘Exhibit C.”’ 


VII. On March 18, 1959, pursuant to such decision and 
Direction of Election was held, and on March 25, 1959 


defendants issued a Certification of Representatives, a 
copy of which is attached, hereto, marked ‘‘Exhibit D.”” 


VIII. Atlas Life Insurance, a Corporation, is not engaged 
in interstate commerce within the purview of the National 
Labor Relations Act. 


IX. Defendants entertained the petition, Exhibit A, and 
determined (a) that Local +245 represented a sufficient 
number of employees of plaintiff to justify defendants 
acting; (b) that a question affecting commerce had arisen; 
and (c) gave notice of a representation hearing without 
conducting any hearing at which plaintiff could be present 
or offer evidence on the issues involved. 


X. Defendants conducted the hearing December 12, 1958 
and made a decision and direction for an election based 
on standards to test its jurisdiction that are illegal, 
illogical, impractical and unreasonable. 
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XI. Section 9 (h) provides: 


‘‘No investigation shall be made by the Board of 
any question affecting commerce concerning the repre- 
sentation of employees, raised by a labor organization 
under subsection (¢) of this section, [no petition under 
section 9 (e) (1) shall be entertained,] and no com- 
plaint shall be issued pursuant to a charge made by a 
labor organization under subsection (b) of section 10, 
unless there is on file with the Board an affidavit 
executed contemporaneously or within the preceding 
twelve-month period by each officer of such labor 
organization and the officers of any national or inter- 
national labor organization of which it is an affiliate 
or constituent unit that he is not a member of the 
Communist Party or affiliated with such party, and 
that he does not believe in, and is not a member of 
or supports any organization that believes in or 
teaches, the overthrow of the United States Govern- 
ment by force or by any illegal or unconstitutional 
methods. The provisions of section 35A of the 
Criminal Code shall be applicable in respect to such 
affidavits. 


Defendants violated this provision of the act and peti- 
tioner’s rights thereunder by regarding such provisions 
as imposing on them, individually and officially, an adminis- 
trative duty to make a finding ex parte that Building 
Service Employees International Union, Local #245, 
AFL-CIO, both local and international, had complied with 
such provisions, and by refusing to receive any evidence 
thereon at the hearing held December 12, 1958 or at any 
other time. 


XII. By acting as aforesaid defendants individually and 
officially : 


(a) acted without authority of law; 


(b) acted in excess of the lawful authority conferred 
on them; 


(ce) Denied plaintiff the right to be heard in regard to 
matters affecting its substantial legal rights. 
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XIII. Defendants in so acting have prejudiced plaintiff. 


XIV. The Certification of Representatives, Exhibit D, 
is void and should be set aside and its enforcement should 
be prevented. 


Wueneas, the premises considered, plaintiff prays judg- 
ment of the Court declaring the acts of the defendants, 
acting either individually or officially, to be void and with- 
out force; and declaring that the Certification of Repre- 
sentatives is void and unenforceable and granting this 
plaintiff such other and further relief as may be justified 
under the evidence and law. 


Harotp C. Sruarr 
Harold C. Stuart 
1001 Connecticut Ave. 
Washington, D. C. 


Doerner, RiNEHART AND STUART 
Doerner, Rinehart and Stuart 


Harry D. Moretanp 

Harry D. Moreland 
1510 National Bank of Tulsa Building 
Tulsa 3, Oklahoma 


Attorneys for Plaintiff 
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Exhibit A 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Petition 


When this Petition is filed by a labor organization or by 
an individual or group acting in its behalf, the Petition 
will not be processed unless the labor organization and 
any national or international of which it is an affiliate or 
constituent unit have complied with section 9 (f), (g), and 
(h) of the National Labor Relations Act. 


Instructions.—Submit an original and four (4) copies of 
this Petition to the NLRB Regional Office in the Region 
in which the employer concerned is located. 


If more space is required for any one item, attach addi- 
tional sheets, numbering item accordingly. 


Submission of Proof of Interest—Except when this 
Petition is filed by an employer under section 9 (c) (1) (B) 
of the act, there must be submitted with the Petition proof 
of interest in the form of dated authorization of member- 
ship application cards, or other documentary evidence 
signed by employees, together with an alphabetical list of 
their names. 


Case No. 16-RC-2432. 
Date Filed November 5, 1958. 
Compliance Status Checked by: s/ lh. 


The Petitioner alleges that the following circumstances 
exist and requests that the National Labor Relations 
Board proceed under its proper authority: 


1. Purpose of this Petition (Check only the one box 
which is appropriate) 


° 
‘ 


A. RC—Certification of Representatives (Indi- 
vidual, Group, Labor Organization).—A 
substantial number of employees wish to 
be represented for purposes of collective 
bargaining by Petitioner, and Petitioner 
desires to be certified as representative of 
the employees for purposes of collective 
bargaining, pursuant to section 9 (a) and 
(c) of the act. 


* * ° * 


2. Name of Employer 
Atlas Life Building 


Employer Representative to Contact 
Harry Seay Jr. 


3. Address(es) of Establishment(s) Involved (Street 
and number, city, zone, and State) 
415 S. Boston, Tulsa, Oklahoma 


4a. Type of Establishment (Factory, mine, wholesaler, 
etc.) 
Office Rental 


* * e * * * * ° * 


5. Description of Unit Involved (If more space is needed, 
continue on another sheet) 


Included 
All Building Service Employees, including Janitors, 
Janitress, Elevator Operators and window washer. 
Excluded 


All office and clerical employees, watchman, profes- 
sional employees, guards, engineers and supervisors 
as defined by Act. 


6a. Number of Employees in Unit 
21 
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6b. Is this Petition Supported by 30% or More of the 
Employees in the Unit? 
Yes, 

(If you have checked box 1 A (RC) above, check and 
complete Either item 7a or 7b, whichever is applicable). 

7a. O Request for recognition as Bargaining Representa- 
tive was made on June 25, 1958 and Employer declined 
recognition on or about Refused Recognition. (If no reply 
received, so state). 
* * * *. * * * . es e 

I declare that I have read the above petition and that 
the statements therein are true to the best of my knowledge 
and belief. 


Bumping Service Empiovee’s Inrernationa, Untoy, 
Locat #245 AFL-CIO 

By s/ J. Bennet Jones, Bus. Rep. 

Address: Room 301 Rialto Building, Tulsa, Okla. 

Telephone No.: GI-7-9733. 


Willfully false statement on this Petition can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001). 
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Exhibit B 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 16-RC-2432 


Arias Lire Burpine, Employer 
and 


Buritpinc Service EMpPLoyee’s Int’, UNIon 
Locau #245, AFL-CIO, Petitzoner 


Notice of Representation Hearing 


The Petitioner, above named, having heretofore filed a 
Petition pursuant to section 9 (c) of the National Labor 
Relations Act, 61 Stat. 136, copy of which Petition is 
hereto attached, and it appearing that a question affecting 
commerce has arisen concerning the representation of 
employees described by such Petition, 

You Are Heresy Notiriep that, pursuant to section 9 (c) 
of the Act, on the 12th day of December, 1958, at ten 
o’clock in the forenoon, CST, in Second Floor Courtroom 
No. 252, United States Post Office Building in the City of 
Tulsa, Oklahoma, a hearing will be conducted before a 
hearing officer of the National Labor Relations Board upon 
the question of representation affecting commerce which 
has arisen, at which time and place the parties will have 
the right to appear in person or otherwise, and give 
testimony. 

In Wrryess Wuereor, the General Counsel of the 
National Labor Relatons Board, on behalf of the Board, 
has caused this Notice of Representation Hearing to be 
signed by the Regional Director for the Sixteenth Region 
on this 5th day of December, 1958. 

Epwim A. Exuiorr 
Edwin A. Elliott 
Regional Director 
Address: Suite 2093, 200 W. Vickery, 
Fort Worth, Texas. 
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Exhibit C 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Atuas Lire Insurance Company,’ Employer 
and 


Locar 245, Butuprne Service EmpLovee’s INTERNATIONAL 
Union, Petitioner 


Decision and Direction of Election 
Case No. 16-RC-2432 


Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. 
His rulings made at the hearing are free from prejudicial 
error and are affirmed. 


Pursuant to Section 3 (b) of the National Labor Relations 
Act, the Board has delegated its powers herein to a three- 
member panel. 


Upon the entire record, tke Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.* 


1 The name of the Employer appears as amended at the hearing. 

2 The Employer owns, operates, maintains and leases space in the office 
building involved herein. As the record shows that the Employer’s gross 
revenue derived from the building is in excess of $100,000 a year, of which 
$25,000 is derived from organizations whose operations meet the Board’s 
other jurisdictional standards, we find that it will effectuate the policies of the 
Act of assert jurisdiction herein. See Mistletoe Operating Company, 122 
NLRB No. 161. 


3 The Employer's contention as to the adequacy of compliance with Section 
9 (f) (g) and (h) of the Act, is an administrative matter not cognizable in 
this proceeding. We are presently administratively satisfied that the Peti- 
tioner is in compliance, See Desaulniers and Company, 115 NLRB 1025, and 
Standard Cigar Company, 117 NLEB 852. 


11 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, 
within Section 9 (c) (1) and Section 2 (6) and (7) of the 
Act. 


4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act :* 


All building service employees at the Employer’s Tulsa, 
Oklahoma, office building, including janitors, janitresses, 
elevator operators, and window washers, but excluding all 
office clerical employees, engineers, professional employees, 
watchmen, guards and supervisors as defined in the Act. 


Direction of Election 


An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as 
possible, but not later than 30 days from the date below. 


The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 
Sections 102.69 and 102.70 of the Board’s Rules and 
Regulations. Eligible to vote are those in the unit who 
were employed during the payroll period immediately 
preceding the date below, including employees who did not 
work during that period because they were ill, on vacation, 
or temporarily laid off. Those in the military services 
of the United States, may vote, if they appear in person at 
the polls. Ineligible to vote are employees who have, since 
that period, quit or been discharged for cause and have not 
been rehired or reinstated before the election date and 
employees on strike who are not entitled to reinstatement. 
Those eligible shall vote whether (or not) they desire to 
be represented, for collective bargaining purposes, by 


4 There is no dispute as to the appropriateness of the unit. 
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Local 245, Building Service Employee’s International 
Union. 


Boyp Lreepom, Chairman 
Pui Ray Ropcers, Member 
JosEPH ALTON JENKINS, Member 
National Labor Relations Board 
(Seal) 


Dated, Washington, D. C., February 19, 1959. 


Exhibit D 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Type of Election: )] Board Ordered 
Case No. 16-RC-2432 


In the Matter of 
Aruas Lire Insurance Company, Employer 
and 


Locat 245, Burtpinc Service EMpioyere’s INTERNATIONAL 
Union, Petitioner 


Certification of Representatives 


An election having been conducted in the above matter by 
the undersigned Regional Director of the National Labor 
Relations Board in accordance with the Rules and Regula- 
tions of the Board; and it appearing from the Tally of 
Ballots that a collective bargaining representative has 
been selected; and no objections having been filed to the 
Tally of Ballots furnished to the parties, or to the conduct 
of the election, within the time provided therefor; 
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Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


Ir Is Heresy Certiriep that Loca 245, Burupinc SERVICE 
Empvovee’s Internationa Union has been designated and 
selected by a majority of the employees of the above- 
named Employer, in the unit herein involved, as their 
representative for the purposes of collective bargaining, 
and that, pursuant to Section 9 (a) of the Act as amended, 
the said organization is the exclusive representative of all 
the employees in such unit for the purposes of collective 
bargaining with respect to rates of pay, wages, hours of 
employment, and other conditions of employment. 


Signed at Fort Worth, Texas 
On the 25th day of March, 1959. 


(Seal) 
On behalf of 


Nationau Lasor Retations Boarp 
Epwin A. Exuiotr 
Regional Director for Sixteenth Region 
National Labor Relations Board 
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Transcript of Proceedings 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SIXTEENTH REGION 


Case No. 16-RC-2432 


In the Matter of: 
Atias Lire Bumping 
and 
Bumping Service Empioyee’s Inrernationa, Union, 
Locat 245, AFL-CIO 


Second Floor Courtroom No. 252, 
United States Post Office Bldg., 
Tulsa, Oklahoma, 

Friday, December 12, 1958. 


Pursuant to notice, the above entitled matter came on 
for hearing at 10:00 o’clock, a.m. 


Before: Rosert P. Bau, Jr., Hearing Officer. 


Appearances : 
J. Bennet Jonzs, 301 Rialto Building, 15 West 3rd Street, 
Tulsa, Oklahoma; and 
Soumo Watters, 301 Rialto Building, 15 West 3rd Street, 
Tulsa, Oklahoma; and 
Donary L. McPrex, 705 Enterprise Building, Tulsa, 
Oklahoma, all appearing on behalf of Petitioner. 


Harry D. Morenann, Esg., 1510 N.B.T. Building, Tulsa, 
Oklahoma, appearing on behalf of Employer. 


PROCEEDINGS 


Hearing Officer Ball: On the record. 
This is a hearing in the matter of Atlas Life Building, 
415 South Boston, Tulsa, Oklahoma, Case No. 16-RC-2432, 
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before the National Labor Relations Board. 

The Hearing Officer appearing for the National Labor 
Relations Board is Robert P. Ball, Jr. 

Will counsel please state their appearances for the 
record? 

For the Petitioner? 

Mr. Jones: J. Bennet Jones, Building Service Em- 
ployee’s International Union No. 245. 

Mr. Walters: Solmo Walters, Business Representative, 
Assistant Business Representative, B.S.E.I.U. Local 245. 

Mr. McPeek: Donald L. MecPeek, AFL-CIO Field 
Representative. 

Hearing Officer: For the Employer? 

Mr. Moreland: Harry D. Moreland, a member of the law 
firm of Doerner, D-o-e-r-n-e-r, Rinehart & Stuart, 1510 
National Bank of Tulsa Building, Tulsa, Oklahoma. 

Hearing Officer: Are there any further appearances? 

Let the record show no further response. 

I wish to inform all parties that the official reporter 
makes the only official transcript of these proceedings and 

all citations in briefs or arguments must refer to the 
4 official record. 

After the close of the hearing one or more of the 
parties may wish to have corrections made in the record. 
All such proposed corrections, either by way of stipulation 
or motion, should be forwarded to the Board in Washing- 
ton instead of to the Hearing Officer, inasmuch as the 
Hearing Officer has no power to make any rulings in con- 
nection with the case after the hearing is closed. 

I wish to stress the fact that all matter that is spoken 
in the hearing room is recorded by the official reporter 
while the hearing is in session. In the event that any of 
the parties wish to make off-the-remarks, requests to make 
such remarks should be directed to the Hearing Officer and 
not to the official reporter. 

Statements of reasons in support of motions or objec- 
tions should be as concise as possible. Objections and 
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exceptions may upon appropriate request be permitted to 
stand to an entire line of questioning. Automatic 
exceptions will be allowed to all adverse rulings. 

Off the record. 


(Discussion off the record.) 
Hearing Officer: On the record. 


Five copies of all pleadings submitted during the hearing 
are to be filed with the Hearing Officer. 
The sole objective of the Hearing Officer here is to 
5 ascertain the respective positions of the parties and 
to obtain a full and complete factual record upon 
which the Board itself may discharge its duties under 
Section 9 of the National Labor Relations Act. 
Mr. Moreland: Mr. Ball, do I still owe you some copies 
then of my actual exhibits? 
Hearing Officer: Off the record. 


(Discussion off the record.) 


Hearing Officer: On the record. 


In an off-the-record discussion it was agreed that the 
employer’s representative would submit his exhibits after 
the Board’s exhibits are introduced on the record. 

To continue with the opening statement: It may become 
necessary for him to ask questions, to call witnesses and 
to explore avenues with respect to matters not raised or 
only partially raised by the parties. The services of the 
Hearing Officer are equally at the disposal of all parties 
to the proceeding in developing the material evidence. 

At this time I wish to submit in evidence the formal 
exhibits. 

I now ask the reporter to mark for identification the 
following: 

As Board’s Exhibit 1-A the petition in this matter which 
petition according to its face was filed on November 5, 


1958. 
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(Thereupon, the document above referred to was marked 
Board’s Exhibit No. 1-A for identification) 


6 Hearing Officer: As Board’s Exhibit 1-B the 

notice of hearing which notice is dated December 5, 
1958, to which a copy of the aforementioned Board’s 
Exhibit 1-A is attached. 


(Thereupon, the document above referred to was 
marked Board’s Exhibit No. 1-B for identification) 


Hearing Officer: As Board’s Exhibit 1-C an affidavit of 
service of Board’s Exhibit 1-B consisting of one sheet. 
The affidavit is dated December 8, 1958. 


(Thereupon, the document above referred to was 
marked Board’s Exhibit No. 1-C for identification) 


Hearing Officer: I now propose to receive Board’s 
Exhibits 1-A through 1-C in evidence. 

Would any of the parties care to examine these exhibits? 

Mr. Moreland: I have examined them. 

Hearing Officer: Petitioner? 

Mr. Jones: I have examined them, yes, sir. 

Hearing Officer: Are there any objection to the receipt 
in evidence of these exhibits? 

Petitioner? 

Mr. Jones: No objection. 

Hearing Officer: Employer? 

Mr. Moreland: I don’t know until I can ask you a 
question which I want to be a part of the record. I notice 
in 7a. of the petition, which is Government’s Exhibit 1, a 

statement that there was request for representation 
7 made June 25, 1958, and is followed by a statement, 

‘Refused Recognition’. I want the right to 
question the petitioner’s witnesses concerning that. Other 
than that, I have no objection to the instrument itself 
going into evidence. 


Hearing Officer: Off the record. 


(Discussion off the record.) 
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Hearing Officer: On the record. 


Since you request to question the witnesses for the 
petitioner in this matter a good time to do it would be 
before they are received in evidence, so that would be now. 

Mr. Moreland: I’d like to direct questions to Mr. Jones. 

Hearing Officer: Mr. Jones. 

Mr. Moreland: And to these other gentlemen, too. 

Hearing Officer: All right, they have been duly sworn, 
so go ahead. 


J. Bennet Jones, 


a witness call by and on behalf of the Employer, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Moreland) Mr. Jones, did you see anyone 
connected with the Atlas Life Insurance Company on 
June 25, 1958, with respect to matters set forth in your 
petition? A. My assistant, Mr. Moreland, and Mr. McPeek 


saw Mr. Seay on or about that time. 
Q. Then do I understand from your testimony 
8 that the statement in the petition does not represent 
any act of yours personally? A. My assistants. 

Q. And when you say they contacted Mr. Seay on or 
about that time you are testifying purely from hearsay, 
that is to what they told him? A. Yes, under my direction. 

Q. Yes. A. They were both under my directions. 

Q. The point I am making; it isn’t your personal 
knowledge. Your information is based on what they 
reported to you? <A. That is right. 

Mr. Moreland: That’s all the questions I want to ask 
Mr. Jones. 

Hearing Officer: Are you finished with your questioning 
of the three witnesses, sir? 

Mr. Moreland: I’m finished with the questioning of Mr. 
Jones. I’d like to ask questions of the other two witnesses. 

Hearing Officer: All right, sir. 
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Solmo Walters, 


a witness called by and on behalf of the Employer, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Moreland) Mr. Walters, did you see anyone 
eonnected with the Atlas Life Insurance Company about 
the subject matter of the petition which is Govern- 
9 ment’s Exhibit 1 on June 25, 1958? <A. Yes, sir. 
Q. Who did you see? A. Harry Seay. 
Q. Where did you see him? A. In his office. 
Q. And you fix June 25, 1958, for certain? A. Yes, sir. 
Q. Was anyone with you on that occasion? A. Mr. 
McPeek. 
Q. And anyone else? A. No, sir. 
Q. Was anyone with Mr. Seay? A. No, sir. 
Mr. Moreland: That’s all the questions I care to ask 
Mr. Walters. 
I would like to ask Mr. McPeek some questions if I may. 
Hearing Officer: Proceed, please, sir. 


Donald L. McPeek, 


a witness called by and on behalf of the Employer, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Moreland) Mr. McPeek, did you see anyone 
connected with the Atlas Life Insurance Company on or 
about the 25th of June 1958 in connection with the 
10 subject matter of the petition which is Government’s 
Exhibit 1? A. Yes, sir, I did. 
Q. Whom did you see? A. Mr. Seay. 
Q. And where did you see him? A. In his own office. 
Q. Was there anyone with you? A. Mr. Walters. 
Q. Was anyone with Mr. Seay? A. Not to my knowledge, 
sir. 
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Q. Had you known Mr. Seay prior to that time? A. No, 
sir. 

Q. Was anyone with you other than Mr. Walters? A. 
No. 

Q. What did Mr. Seay say to you? A. He refused to 
recognize the unit or consent. 

Q. Can you state his language in substance rather than 
giving— A. That was his language, that he refused to 
recognize us at this time unless he was forced to. 

Mr. Moreland: That ends my examination of these 
witnesses. 

Hearing Officer: All right, sir. Then at this time, since 
you have no other further objection to the evidence being 
submitted or received, I would like Board’s Exhibits 1-A 
through 1-C be received in evidence. 


11 (The documents heretofore marked Board’s 
Exhibits Nos. 1-A thru 1-C for identification, were 
received in evidence.) 


Hearing Officer: Further for the record, the employer 
has filed an answer with three exhibits attached thereto 
and this document is marked as No. 2. 


(Thereupon, the document above referred to was marked 
Board’s Exhibit No. 2 for identification) 


Hearing Officer: If there are no objections by the parties 
present, the document and attachments will be admitted in 
evidence as Board’s Exhibit No. 2. 

Are there any objections from either of the parties? 

Mr. Jones: No objection. 

Mr. Moreland: No. 

Hearing Officer: All right. Then at this time I’d like 
to receive in evidence Government’s Exhibit No. 2, which 
consists of an answer with three exhibits attached thereto. 


(The document heretofore marked Board’s Exhibit 
No. 2 for identification, was received in evidence.) 
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Hearing Officer: Will the parties stipulate that the Atlas 
Life Building is an Oklahoma corporation established in 
1918 and the company is engaged in the business of selling 
life, health and accident insurance as well as operating, 

maintaining and leasing space in its own office 
12 building in Tulsa, Oklahoma, to individuals, firms, 
partnerships and corporations. 

That during the preceding year the company received a 
gross revenue in excess of one hundred thousand dollars 
in rental and of which twenty-five thousand dollars or more 
was derived from organizations engaged in interstate 
commerce which meet the Board’s current jurisdictional 
standards. 

Petitioner? 

Mr. Jones: Yes. 

Mr. Moreland: I can’t accept that stipulation, Mr. Ball, 
for this reason. You have used the term ‘‘Atlas Build- 
ing’’, and actually there is no such corporation as that. 
The stipulation will be correct if it was amended to say 
Atlas Life Insurance Company. 

Hearing Officer: Does Petitioner have any objection to 
the amendment? 

Mr. Jones: I have no objection. 

Hearing Officer: We so amend the petition; the stipula- 
tion to read Atlas Life Insurance Company rather than 
Atlas Life Building. 

Since there are no objections, the stipulation as it is 
amended will be received. 

Will the parties stipulate that an appropriate unit would 
be as follows: Included, all building service employees, 
including janitors, janitress, elevator operators and window 

washers. 
13 Excluded, all office and clerical employees, watch- 
man, professional employees, guards, engineers and 
supervisors as defined by the Act, and as petitioned for 
by the Petitioner. 
Mr. Jones: Yes. 
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Hearing Officer: Mr. Moreland? 

Mr. Moreland: Yes. 

Hearing Officer: All right. So stipulated. 

Will the parties stipulate that Local 245 of the Building 
Employee’s International Union AFL-CIO is a labor 
organization within the meaning of the Act? 

Petitioner? 

Mr. Jones: Yes, sir. 

Hearing Officer: Employer? 

Mr. Moreland: Yes, sir. 

Hearing Officer: So stipulated. 

Is it a fact, Mr. Moreland, that the Employer at this 
time declines to recognize the Petitioner herein as the 
collective bargaining agent for the employees until such 
time as the Petitioner is certified after a Board election? 

Mr. Moreland: Yes, sir. 

Off the record? 

Hearing Officer: Off the record. 


(Discussion off the record.) 
Hearing Officer: On the record. 


During an off-the-record discussion Mr. Moreland 

14 requested that he be allowed to amend, or rather, 

add to the stipulation which he previously stipulated 

to about the labor organization being a labor organization 
within the meaning of the Act. 

Mr. Moreland, will you please at this time give us your 
conditions? 

Mr. Moreland: In making that stipulation I would like 
to reserve the point that we at this time did not know 
whether the organization has complied with the Act with 
respect to satisfying the requirements of Congress con- 
cerning non-communist affidavits in the absence of com- 
munist influence in the labor organization, and we do 
reserve the right to question that either here or at any 
other place in the future that we may. 
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Hearing Officer: Sir, are you making reference to re- 
quirements under 9 (f), (g) and (h) of the Act? 

Mr. Moreland: I am making this reservation with 
respect to any act of Congress that places any limitations 
upon a labor organization with respect to the showing that 
it is non-communist, sir. 

Hearing Officer: Well, sir, the requirements under 9 (f), 
(g) and (h) of the Act are an administrative determination 
and we will not go into them at this time. 

Mr. Moreland: Exception. 

Hearing Officer: Well, there’s an automatic exception 
to all the Hearing Officer’s rulings. 

All right, do either of the parties wish to make 
15 at this time a closing argument? 
Petitoner? 

Mr. Jones: No. 

Hearing Officer: Mr. Moreland? 

Mr. Moreland: At this time I’d like to call to the atten- 
tion of the Examiner a matter set forth in the answer 
which we filed in this case denying the jurisdiction of the 
Board. The question of the legality of the National Labor 
Relations Act has not been determined, as I understand it, 
and we intend to raise that question both now and at an 
appropriate time as an argument of law. 

We deny that the Atlas Life Insurance Company, 
although under the decision of the Supreme Court of the 
United States, as a life insurance company is engaged in 
interstate commerce; nevertheless we are not engaged in 
interstate commerce with respect to the operations of our 
building. 

We contend now, and will contend later, that the yard- 
stick, or standards, by which the National Labor Relations 
Board determines its jurisdiction, or lack of jurisdiction, 
in this particular matter are illegal, illogical, impractical 
and unreasonable. 

We contend that the effect upon interstate commerce of 
the operations carried on with respect to this building 
is such as not to affect interstate commerce in any wise. 
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Hearing Officer: Do you have any further statements 

at this time, sir? 
Mr. Moreland: No. 

16 Hearing Officer: Should any party desire to file 

a brief with the Board on this case, such brief must 
be legibly printed or mimeographed, double-spaced, and 
seven copies must be filed with the Board in Washington, 
D. C., within seven days after the close of this hearing 
unless an extension of time is requested of and granted 
by the Hearing Officer. A copy must also be served upon 
each of the other parties and proof of such service must be 
filed with the Board at the time the briefs are filed. 

Any request for an extension of time made after the 
close of this hearing must be made of the Board in Wask- 
ington, D. C., not later than three days before the date the 
briefs are due there. Such requests must be in writing 
and copies must be served immediately upon each of the 
other parties. 

Is there anything further? 

Do any of the parties wish an extension of time? 

Mr. Moreland: I do not. 

Hearing Officer: Petitioner? 

Mr. Jones: I do not. 

Mr. Moreland: May I ask a question? 

Hearing Officer: Surely. 

Mr. Moreland: What is the procedure now with respect 
to the determination of the issue that we have tried here 
today? Is the preliminary determination made in Fort 

Worth, or is this matter transcribed direct to the 
17 Board in Washington for its decision there? 
Hearing Officer: This matter is sent directly to 
Washington for its decision there, sir. 

Mr. Moreland: All right. 

Hearing Officer: Is there anything further? 

Mr. Jones: Nothing further. 

Hearing Officer: Mr. Moreland? 

Mr. Moreland: No. 

Hearing Officer: The hearing is now closed. 


25 
(Filed July 24, 1959) 
Motion to Dismiss the Complaint, or in the Alternative, to 
Enter Summary Judgment in Their Favor 


Defendants, by their attorneys, move the Court as 
follows: 


1. To dismiss the complaint on the ground that: 


(a) The Court lacks jurisdiction of the subject 
matter; 


(b) The complaint fails to state a claim warranting 
relief. 


2. In the alternative, to enter summary judgment for 
defendants because, based on the facts alleged in the com- 
plaint, the exhibits attached thereto, and the exhibit at- 
tached to this motion, concerning which no genuine issue 
as to any material fact exists, defendants are entitled to 
judgment as a matter of law. 


WHeEnerors, it is respectfully requested that this motion 
be granted. 


Sruart Rorumay, 
General Counsel, 


Tuomas J. McDERMort, 
Associate General Counsel, 


Marcer Mauiet-Prevost, 
Assistant General Counsel, 


Norron J. Come, 
Deputy Assistant General Counsel, 


Mary GrirFIn, 
Attorney, 


National Labor Relations Board. 
July, 1959 
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(Filed January 11, 1960) 


Order 


This cause having been heard on November 19, 1959, on 
defendants’ motion to dismiss the complaint, or alter- 
natively for summary judgment, the Court having heard 
argument of counsel, read and fully considered the 
complaint, the motion, the exhibits attached thereto and 
the memorandum in support of the motion; and it appear- 
ing to the Court that the plaintiff is afforded an adequate 
remedy under the National Labor Relations Act (Sections 
9 (d), 10 (e) and (f) ; Norris, Inc. v. N.L.R.B., 85 U.S. App. 
D.C. 106, 177 F. 2d 26; Connecticut Light and Power Co. 
v. Leedom, 174 F. Supp. 171 (D.D.C.)), and that jurisdic- 
tion of the subject matter of this action is accordingly 
lacking ; 


Now, Tuererors, Ir Is Onverep: 


That defendants’ motion to dismiss the complaint be and 


hereby is granted, and the complaint is hereby dismissed. 


/3/ Burnira SHELTON MatrHews 
United States District Judge 


Dated at Washington, D. C., 
this 11th day of January, 1960. 


(Filed March 10, 1960) 


Notice of Appeal to the Court of Appeals 


Notice is hereby given that Atlas Life Insurance Com- 
pany, an Oklahoma corporation, plaintiff above named, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from an Order entered by the 
United States District Court for the District of Columbia, 
dated January 11, 1960, holding and finding that the 
defendants above named, individually and as a board, had 
jurisdiction of the subject matter of the representation 
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petition filed with the Board, and holding that plaintiff 
had an adequate remedy under the National Labor Rela- 
tions Act (Sections 9(d), 10(e) and (f). 


Dated this March 7, 1960. 


Doerner, Stuart, Moretann, CampseLtt & SaunpERS 
Doerner, Stuart, Moreland, Campbell & Saunders 


Harotp C. Srvart 
Harold C. Stuart 


Harry D. Moretanp 
Harry D. Moreland 


1218 Atlas Life Building 
Tulsa, Oklahoma 
Attorneys for Atlas Life Insurance Company 


(Filed March 10, 1960) 


Bond for Costs on Appeal 
Kyow Aut Men By THESE PRESENTS: 


That we, Atlas Life Insurance Company, an Oklahoma 
corporation, as principal, and Tri State Insurance Com- 
pany, Tulsa, Okla., as surety, are held and firmly bound 
unto the United States in the full and just sum of Two 
Hundred Fifty Dollars ($250.00), for the payment of 
which, well and truly to be made, we do hereby bind our- 
selves, our successors and assigns, jointly and severally 
by these presents. 


Dated this March 7, 1960. 


Wuereas, on January 11, 1960, in an action pending in 
the United States District Court for the District of 
Columbia wherein Atlas Life Insurance Company, an 
Oklahoma corporation, was plaintiff and Boyd S. Leedom, 
et al., Individually and as Chairman and Members of The 
National Labor Relations Board, were defendants, a judg- 
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ment and order was rendered against Atlas Life Insurance 
Company, an Oklahoma corporation, and Atlas Life In- 
surance Company, an Oklahoma corporation, having filed 
a notice of appeal from such judgment and order to the 
United States Court of Appeals for the District of 
Columbia ; 


Now, THEREFORE, the condition of this obligation is such 
that if Atlas Life Insurance Company, an Oklahoma cor- 
poration, shall prosecute its appeal to effect and shall pay 
costs, if the appeal is dismissed or the judgment is affirmed, 
or such costs as the Court of Appeals may award against 
Atlas Life Insurance Company, an Oklahoma corporation, 
if the judgment is modified, then this obligation to be void; 
otherwise to remain in full force and effect. 


Arias Lire Insurance Company, 
an Oklahoma corporation 
/s/ By Harry L. Say, Jr. 
President 
Attest: 


/3/ Wim H. Mrs 
Secretary 


Atty in fact 


(Seal) 


The foregoing Bond for Costs on Appeal and the surety 
thereon are taken and approved this March —, 1960. 


Harry M. Hutt, Clerk 


